Nos. 03-1164 and 03-1165

In the Supreme Court of the Anited States

ANN VENEMAN, SECRETARY, UNITED STATES
DEPARTMENT OF AGRICULTURE, ET AL., PETITIONERS

LIVESTOCK MARKETING ASSOCIATION, ET AL.

NEBRASKA CATTLEMEN, ET AL., PETITIONERS

LIVESTOCK MARKETING ASSOCIATION, ET AL.

ON WRITS OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

JOINT APPENDIX
VoL. 1

PAUL D. CLEMENT*
Acting Solicitor General
Department of Justice
Washington, D.C. 20530-0001
(202) 51,-2217

*Counsel of Record
for Petitioner United States

LORANE F. HEBERT*
Hogan & Hartson LLP
555 Thirteenth Street, N.W.
Washington, D.C. 20004
(202) 637-6536

*Counsel of Record
for Petitioner Nebraska
Cattlemen

PHILIP C. OLSSON*
Olsson, Frank and Weeda
1400 Sixteenth Street, N.W.
Washington, D.C. 20036-2220
(202) 518-6366

*Counsel of Record
for Respondents

PETITION FOR WRIT OF CERTIORARI FILED: FEB. 13, 2004
CERTIORARI GRANTED: MAY 24, 2004



TABLE OF CONTENTS

Page
Vol. 1
Court of appeals docket entries ......ccccovvervvcnccucucucunnnans 1
District court docket entries .......ccoceeevcecrcvcvniniucucucunanans 8
Plaintiffs’ third amended complaint for declaratory
and injunctive relief ... 16
Intervenors’ answer to plaintiffs’ third amended
COMPIAINT .ot 41
Joint statement of stipulated facts ......cooeveuiererrennnnnen. 46
Declarations:
Nancy Robinson (dated Dec. 24, 2000) ........ccueueeee. 54
Robert M. Thullner (dated Oct. 15, 2001) ................ 58
John L. Smith (dated Oct. 15, 2001) ....ccoeovureecrccurunene 61
Pat Goggins (dated Oct. 16, 2001) .....c.cecouvurercrcrccnnnes 64
Herman Schumacher (dated Oct. 11, 2001) ............. 67
Jerry Goebel (dated Oct. 18, 2001) ......cccovvururuvuvucunee 70
Pat Goggins on behalf of Livestock Marketing
Association (dated Oct. 11, 2001) ....ccevevreverrerereenene 73
John D. Smillie on behalf of the Western
Organization of Resource Council (dated
Oct. 16, 2001) c.cucuereerneereeneneeeeenreneeenseeeaene . 7
Plaintiffs’ Trial Exhibits:
Exhibit 26: Advertisements . 81
Exhibit 28: Articles/Releases . 96
Exhibit 62: Beef Promotion and Research Order
Information from AMS 99
Exhibit 71: Facts about Checkoffs ......ccccoevveeeueunncne 101
Exhibit 81: CBB’s Responsibilities of Beef
Board Executive Committee........cocevvurveurveunnnne 104

ey



II

Table of Contents—Continued:

Exhibit 82: CBB’s Budget Development and
Approval Process ......ccocivevsinincscnsincncnnnenenennnens
Exhibit 83: CBB’s Fiduciary Responsibility and
Liability of Board Members .......ccccevvreruruenrnnen
Defendants’ Trial Exhibits:

Exhibit 201: Declaration of Barry Carpenter
(with attached exhibits 1-2) (dated Oct. 18,
2001) cereeerereeenenreeeeaeeseerieteeeasases et ssases e ssassesasaeas

Exhibit 203: Second Supplemental Declaration
of Barry Carpenter (without exhibits) (dated
Deec. 21, 2001) ....coeueene

Exhibit 204: Declaration of Monte Reese (dated
Oct. 18, 2001) cuceeecueereccnreeneneneenessssssessassasessasans

Exhibit 205: Supplemental Declaration of Monte
Reese (dated Nov. 8, 2001) .

Exhibit 206: Second Supplemental Declaratlon
of Monte Reese (without exhibits) (dated
Dec. 21, 2001) cveveereecccrnrnnerecnennas

Exhibit 213: Excerpt of Deposition of Monte
Reese .ccvvccurunincncnns

Exhibit 224: Letter from William E.
Coopersmith, Internal Revenue Service,
to Mr. Bradley Flynn, USDA, Feb. 19,

1993 ettt ettt s s aaees

Vol. 2

Exhibit 247: Third Supplemental Declaration
of Barry Carpenter (dated Jan. 18, 2002) ............
Exhibit 254: Declaration of Thomas Ramey
(dated Jan. 23, 2002) ......ccceeveererrrerereneereseereseeneneenene
Exhibit 256: Statement of Assets, Liabilities and
Fund Balances, Sept. 30, 2001 and 2000 ..............

122

130

134

137

146



III

Table of Contents—Continued: Page
Exhibit 257: AMS Directive, Investment of
PUblic FUNAS ...cooeeeeeeeereeceeeeeenenenenesenessesesesesenens 158

Intervenor-Defendants’ Trial Exhibits:
Exhibit 302: Affidavit of Ronald W. Ward

(with attached eXhibit) ....ccceecererereeereererreneeeeiereeenn 164
Trial Transcript Excerpts:

VOL 1 cercientcstenissnessesssssssassssassasassasassnsass 174

V0L 2 cetseecscncieseenesesssssssssassssssasassasass 224






UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

Docket No. 02-2769

LIVESTOCK MARKETING ASSOCIATION, AN
ASSOCIATION OF LIVESTOCK MARKETS, ON BEHALF OF
THEMSELVES AND OTHERS SIMILARLY SITUATED,
PLAINTIFFS-APPELLEES

0.

UNITED STATES DEPARTMENT OF AGRICULTURE, ANN
VENEMAN, SECRETARY OF AGRICULTURE,
CATTLEMEN’S BEEF PROMOTION AND RESEARCH
BOARD, AN ORGANIZATION OF CATTLE PRODUCERS AND
IMPORTERS CHARGED WITH IMPLEMENTING THE BEEF
RESEARCH AND PROMOTION ORDER,
DEFENDANTS-APPELLANTS

NEBRASKA CATTLEMEN, INC.; GARY SHARP; RALPH
JONES, INTERVENORS-DEFENDANTS

DOCKET ENTRIES

DATE PROCEEDINGS

sk sk ok ok

7/8/02 Civil Case Docketed. Dist. Ct. Office: Pierre
(eyz) [02-2769]

sk sk ok ok

7/10/02 JUDGE ORDER: Appellants’ motion for a
stay of the district court’s order pending
appeal is granted. The appellants’ motion for

oY)



DATE

PROCEEDINGS

9/6/02

9/6/02

9/16/02

10/8/02

an expedited appeal is denied. The clerk will
establish a briefing schedule in a separate
order. [1537334-1] [1538260] [1537334-2]
[1538260] (dlb) [02-2769]

sk sk ok ok

BRIEF FILED - Brief of Appellants - USDA,
Ann Veneman and Cattlemen’s Beef in 02-
2769. 13,639 words w/addendum 10 copies -
w/service 9/5/02 w/diskette. [02-2769]
[1558939] (vla) [02-2769]

RECORDS received: Joint Appendix, con-
sisting of 2 Volume(s) 3 copies for both case
Nos. 02-2769 and 02-2832. [02-2769, 02-2832]
(vla) [02-2769 02-2832]

RECORDS received: Transcript, consisting
of 4 Vols. (3 vols. Trial, 1 Vol. Prelim. Injunc-
tion Hrg. Location St. Paul, MN. [02-2769, 02-
2832] (jab) [02-2769 02-2832]

sk sk ok ok

BRIEF FILED - Brief of Appellees -
Livestock Marketing Association, et al. in 02-
2769/2832 13946 words w/addendum - 10
copies - w/service 10/7/02. w/diskette [02-
2769, 02-2832] [1569205] (Imt) [02-2769 02-
2832]

sk sk ok ok



DATE

PROCEEDINGS

10/25/02

3/10/03

BRIEF FILED - Reply brief - USDA, Ann
Veneman, and Cattlemen’s Beef in 02-2769.
6,070 words 10 copies - w/service 10/24/02
w/diskette. [02-2769] [1574999] (vla) [02-
2769]

sk sk ok ok

ARGUED AND SUBMITTED IN ST. PAUL
TO JUDGES Theodore McMillian, Circuit
Judge, George G. Fagg, Senior Judge, James
B. Loken, Circuit Judge. Douglas Letter for
Appellants Cattlemen’s Beef, Appellants Ann
Veneman, Appellants USDA in 02-2769, John
G. Roberts for Appellants Ralph Jones,
Appellants Gary Sharp, Appellants NE
Cattlemen in 02-2832. Philip C. Olsson for
Appellees Jerry Goebel, Appellees Herman
Schumacher, Appellees Pat Goggins,
Appellees John Willis, Appellees Ernie J.
Mertz, Appellees John L. Smith, Appellees
Robert Thullner, Appellees Western Organi-
zation, Appellees Livestock Marketing in 02-
2769. Rebuttal by: Douglas Letter. RE-
CORDED. [02-2769, 02-2832] (cyz) [02-2769
02-2832]



DATE

PROCEEDINGS

7/8/03

7/8/03

8/22/03

8/22/03

9/12/03

THE COURT: James B. Loken, Theodore
McMillian, George G. Fagg. OPINION
FILED by Theodore McMillian, Authoring
Judge PUBLISHED. [02-2769, 02-2832]
[1662889] (dms) [02-2769 02-2832]

JUDGMENT: James B. Loken, Theodore
McMillian, George G. Fagg. The judgment of
the lower court is AFFIRMED in accordance
with the opinion. [02-2769, 02-2832] [1662893]
(dms) [02-2769 02-2832]

PETITION for REHEARING with petition for
rehearing en banc. Filed by Appellants
USDA in 02-2769, USDA in 02-2832, w/
service 8/21/03., TO COURT. [02-2769, 02-
2832] (dms) [02-2769 02-2832]

PETITION for REHEARING with petition for
rehearing en banc. Filed by Appellants
Cattlemen’s Beef in 02-2769, Appellants Gary
Sharp in 02-2832, Appellants Ralph Jones in
02-2832 , w/service 8/21/03., TO COURT. [02-
2769, 02-2832] (dms) [02-2769 02-2832]

sk sk ok ok

RESPONSE to petition for Rehearing with
petition for rehearing en banc filed by USDA,



DATE

PROCEEDINGS

USDA [1679304-1] [1686917] in 02-2769,
petition for Rehearing with petition for
rehearing en banc filed by Cattlemen’s Beef,
Gary Sharp, Ralph Jones [1679307-1]
[1686917] in 02-2769, petition for Rehearing
with petition for rehearing en banc filed by
USDA, USDA [1679304-1] [1686917] in 02-
2832, petition for Rehearing with petition for
rehearing en banc filed by Cattlemen’s Beef,
Gary Sharp, Ralph Jones [1679307-1]
[1686917] in 02-2832. Response filed by
Livestock Marketing in 02-2769, Western
Organization in 02-2769, Robert M. Thullner
in 02-2769, John L. Smith in 02-2769, Ernie J.
Mertz in 02-2769, John Willis in 02-2769, Pat
Goggins in 02-2769, Herman Schumacher in
02-2769, Jerry Goebel in 02-2769, Leo
Zentner in 02-2769, Livestock Marketing in
02-2832, Western Organization in 02-2832,
Robert M. Thullner in 02-2832, John L. Smith
in 02-2832, Ernie J. Mertz in 02-2832, John
Willis in 02-2832, Pat Goggins in 02-2832,
Herman Schumacher in 02-2832, Jerry
Goebel in 02-2832, Leo Zentner in 02-2832.
w/service 9/11/03 TO COURT. [02-2769, 02-
2832] (dms) [02-2769 02-2832]

sk sk ok ok



DATE

PROCEEDINGS

10/16/03

10/17/03

10/29/03

JUDGE ORDER: The petition for rehearing
en banc is denied. The petition for rehearing
by the panel is also denied. Judge Murphy
and Judge Melloy would grant the petition
for rehearing en banc. Judge Wollman did
not participate in the consideration or deci-
sion of this matter. - Published Order
[1679304-1] [02-2769, 02-2832] [1697444]
[1679307-1] [02-2769, 02-2832] [1697444] (dms)
[02-2769 02-2832]

MOTION of aplnt, USDA in 02-2769, Ann
Veneman in 02-2769, Cattlemen’s Beef in 02-
2769, NE Cattlemen in 02-2832, Gary Sharp
in 02-2832, Ralph Jones in 02-2832, to stay
mandate. [02-2769, 02-2832] [1697777], TO
COURT. w/service 10/17/03 (dms) [02-2769
02-2832]

sk sk ok ok

JUDGE ORDER: granting appellant motion
to stay mandate [1697777-1] [02-2769, 02-
2832] [1702013] in 02-2769, 02-2832 (paw) [02-
2769 02-2832]

sk sk ok ok



DATE

PROCEEDINGS

1/14/04

3/19/04

MOTION of aplnt, USDA in 02-2769, Ann
Veneman in 02-2769, Cattlemen’s Beef in 02-
2769, USDA in 02-2832, Ann Veneman in 02-
2832, Cattlemen’s Beef in 02-2832, NE
Cattlemen in 02-2832, Gary Sharp in 02-2832,
Ralph Jones in 02-2832, to stay mandate. [02-
2769, 02-2832] [1726630], TO COURT. w/
service 1/13/04 (dms) [02-2769 02-2832]

sk sk ok ok

JUDGE ORDER: Granting appellant’s motion
for an extension of the stay of mandate until
final disposition in the Supreme Court.
[1726630-1] [02-2769, 02-2832] [1748396] in 02-
2769, 02-2832 (dms) [02-2769 02-2832]
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DIVISION

No. 00-1032

LIVESTOCK MARKETING ASSOCIATION, AN
ASSOCIATION OF LIVESTOCK MARKETS, ON BEHALF OF
THEMSELVES AND OTHERS SIMILARLY SITUATED,
PLAINTIFFS

0.

WESTERN ORGANIZATION OF RESOURCE COUNCILS, AN
ASSOCIATION OF GRASSROOTS ORGANIZATIONS THAT
SEEK TO PROTECT NATURAL RESOURCES, FAMILY
FARMS, AND RURAL COMMUNITIES, ON BEHALF OF
THEMSELVES AND OTHERS SIMILARLY SITUATED,
DEFENDANTS

DOCKET ENTRIES

DOCKET
DATE NUMBER PROCEEDINGS

sk sk ok ok

12/29/00 5 DECLARATION of Nancy
Robinson (sn)
12/29/00 6 AFFIDAVIT of Ronald A.

Parsons, Jr. (attachment not
scanned) (sn)

sk sk ok ok

01/04/01 7 DECLARATION of Robert
M. Thullner (sn)



DOCKET
DATE NUMBER PROCEEDINGS
01/05/01 8 DECLARATION of John L.
Smith (jb)
kok ok ok ok
02/23/01 37 MEMORANDUM OPINION

AND ORDER by Charles B.
Kornmann granting motion
for preliminary injunction
[16-1], granting motion for
Preliminary Injunction [3-1]
(ce: all counsel) (jb)

sk sk ok ok

08/03/01 79 THIRD AMENDED COM-
PLAINT For Declaratory and
Injunctive Relief by plaintiff
Ernie J. Mertz, plaintiff John
L. Smith, plaintiff Robert M.
Thullner, plaintiff Western
Organization, plaintiff Live-
stock Marketing; adding John
Willis, Pat Goggins, Herman
Schumacher, Jerry Goebel,
Leo Zentner (jb)
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DOCKET
DATE NUMBER PROCEEDINGS

sk sk ok ok

09/21/01 82 ANSWER TO THIRD
AMENDED COMPLAINT by
intervenor defendant Ne-
braska Cattlemen, intervenor
defendant Gary Sharp,
intervenor defendant Ralph
Jones to [79-1] (dc)

sk sk ok ok

10/19/01 104 JOINT STATEMENT of
Stipulated Facts by defen-
dant Cattlemen’s Beef, de-
fendant US Dept of Agric,
defendant Ann Veneman
(attachments not scanned) (in
expando) (de)

sk sk ok ok

10/22/01 108 FOURTH AFFIDAVIT of
Counsel With Attached
Plaintiffs’ Exhibits Nos. 47-
61 (Exhibits not scanned) (in
expando) (jb)

10/22/01 109 AFFIDAVIT of Daniel A.
Sumner (jb)
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DOCKET

DATE NUMBER PROCEEDINGS

10/22/01 110 DECLARATION of Robert
M. Thullner (jb)

10/22/01 111 DECLARATION of John L.
Smith (jb)

10/22/01 112 DECLARATION of Ernie J.
Mertz (jb)

10/22/01 113 DECLARATION of John
Willis (jb)

10/22/01 114 DECLARATION of Pat
Goggins (jb)

10/22/01 115 DECLARATION of Herman
Schumacher (jb)

10/22/01 116 DECLARATION of Jerry
Goebel (jb)

10/22/01 117 DECLARATION of Leo
Zentner (jb)

10/22/01 118 DECLARATION of Pat
Goggins on behalf of the
Livestock Marketing Asso-
ciation (jb)

10/22/01 119 DECLARATION of John D.

Smillie on behalf of the
Western Organization of Re-

source Councils
tered: 10/22/2001)

(Gb) (En-
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DATE

DOCKET
NUMBER

PROCEEDINGS

12/28/01

01/15/02

01/15/02

01/15/02

01/24/02

153

165

166

167

169

sk sk ok ok

PRE-TRIAL WITNESS AND
EXHIBIT DESIGNATION
submitted by plaintiff Ernie
J. Mertz, plaintiff John L.
Smith, plaintiff Robert M.
Thullner, plaintiff Western
Organization, plaintiff Live-
stock Marketing (sn)

sk sk ok ok

EXHIBIT LIST by plaintiffs
(kh) [Entry date - 01/16/02]

EXHIBIT LIST by defen-
dants (kh) [Entry date -
01/16/02]

EXHIBIT LIST by intervenor
defendants (kh) [Entry date -
1/16/02]

sk sk ok ok

THIRD SUPPLEMENTAL
DECLARATION of Barry
Carpenter (attachments not
scanned) (dc)
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DOCKET
DATE NUMBER PROCEEDINGS

01/24/02 170 DECLARATION of Thomas
Ramey (attachments not
scanned) (de)

01/31/02 171 TRANSCRIPT of Court Trial
held on 1/14/02 Volumes I, IT
& I1I (in expando) (jb)
kockoskoskosk
06/21/02 174 MEMORANDUM OPINION

AND ORDER re: plaintiff’s
request in the seventh cause
of action of their third
amended complaint for de-
claratory and injunctive re-
lief is granted; The Beef
Promotion and Research Act
and the Beef Order pro-
mulgated thereunder, which
mandate the payment of an
assessment by cattle pro-
ducers, importers, and others
who sell beef subject to the
terms of the Act, are uncon-
situtional and unenforceable;
the defendants are hereby
enjoined and restrained from
any further collection of beef
checkoffs as of the start of
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DATE

DOCKET
NUMBER

PROCEEDINGS

06/21/02

07/03/02

175

176

business on July 15, 2002;
attorney fees, sales tax and
costs shall be awarded to
plaintiffs; the defendants are
permanently enjoined and
restrained from any further
use of checkoff funds by
Judge Charles B. Kornmann
(ce: all counsel) (jb) [Entry
date 06/24/02] [Edit date
06/24/02]

JUDGMENT in favor of Ernie
J. Mertz, John L. Smith,
Robert M. Thullner, Western
Organization, Livestock Mar-
keting, John Willis, Pat
Goggins, Herman Schu-
macher, Jerry Goebel, Leo
Zentner and against Cattle-
men’s Beef, US Dept of
Agriec, Ann Veneman by
Judge Charles B. Kornmann ;
(cc: all ecounsel) (jb)

NOTICE OF APPEAL by
defendant Cattlemen’s Beef,
defendant US Dept of Agric,
defendant Ann Veneman
from [174-1] , Appeal fee wv
(cc: all counsel, Court Re-
porter) (jb)
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DOCKET
DATE NUMBER PROCEEDINGS

sk sk ok ok

07/15/02 182 NOTICE OF APPEAL by
intervenor defendant Ne-
braska Cattlemen, intervenor
defendant Gary Sharp, inter-
venor defendant Ralph Jones
from Judgment [175-1] , Ap-
peal fee pd (cc: all counsel,
Court Reporter) (sn) (En-
tered: 07/15/2002)
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
NORTHERN DIVISION

Civil Action No. 00-1032
LIVESTOCK MARKETING, ET AL., PLAINTIFFS

0.

UNITED STATES DEPARTMENT OF AGRICULTURE,
ET AL., DEFENDANTS

AND

NEBRASKA CATTLEMEN’S ASSOCIATION, ET AL.,
INTERVENOR-DEFENDANTS

PLAINTIFFS’ THIRD AMENDED COMPLAINT
FOR DECLARATORY AND INJUNCTIVE RELIEF

NATURE OF THE CASE

1. This is an action for declaratory and injunctive
relief arising from the failure of the U.S. Department of
Agriculture (“USDA”) and the Secretary of Agriculture
(“the Secretary”) to provide diligent oversight and
implementation of the referendum provisions of the
Beef Research and Promotion Act. 7 U.S.C. § 2906.
Plaintiff Livestock Marketing Association (“LMA”)
submitted to USDA petitions signed by the individual
plaintiffs in this action and by more than 140,000 other
cattlemen seeking a referendum on the Beef Promotion
and Research Order. The failure of USDA and the
Secretary to act upon the petitions violates statutory
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and constitutional requirements. In addition, this
action challenges the constitutionality of the Beef Re-
search and Promotion Act of 1985, 7 U.S.C. §§ 2901-11
in light of the Supreme Court’s recent decision in
United States v. United Foods, Inc., 121 S. Ct. 2334
(2001).

JURISDICTION AND VENUE

2. Jurisdiction is conferred upon this Court by 28
U.S.C. §§ 1331, 1361, 2201, and 2202, and by the Ad-
ministrative Procedure Act (“APA”), 5 U.S.C. §§ 701-
706.

3. Venue in this Court is proper pursuant to 28
U.S.C. § 1391(e).

THE PARTIES

4. Plaintiff Robert M. Thullner, 10589 US Hwy 83,
Herried, South Dakota 57632, is an individual who
raises cattle, signed a petition seeking a referendum on
the termination of the Beef Research and Promotion
Order, and resides in this judicial district.

5. Plaintiff John L. Smith, Box 336, Fort Pierre,
South Dakota 57532, is an individual who raises cattle,
signed a petition seeking a referendum on the termina-
tion of the Beef Research and Promotion Order and
resides in this judicial district.

6. Plaintiff Ernie J. Mertz, 32028 132 Street, Bowdle,
South Dakota 57428, is an individual who raises cattle,
signed a petition seeking a referendum on the termi-
nation of the Beef Research and Promotion Order, and
resides in this judicial district.

7. Plaintiff John Willis, P.O. Box 354, Lake City,
Florida, 32056-0354, is an individual who has a small
cow-calf operation and pays the mandatory assessments
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imposed by the Beef Research and Production Act. He
is the Chairman of the Board of the Livestock
Marketing Association and the owner of the Columbia
Livestock Market of Lake City, Inc. in Lake City,
Florida.

8. Plaintiff Pat Goggins, P.O. Box 1781, Billings,
Montana, 59103, is an Angus breeder, cow/calf operator,
and cattle feeder. He estimates that he pays approxi-
mately $30,000 annually in beef checkoff assessments.
He is the President of the Livestock Marketing Asso-
ciation and owner of Public Auction Yards in Billings,
Montana.

9. Plaintiff Herman Schumacher, P.O. Box 67,
Herreid, South Dakota 57632-0067, owns a feedyard in
South Dakota and pays the mandatory beef checkoff
assessments. He also owns Herried Livestock Market,
Inc. in Herreid, South Dakota.

10. Plaintiff Jerry Goebel, RRI, Box 46A, Lebanon,
SD, is a cattle producer as defined by the Act. He is a
resident of South Dakota. Mr. Goebel did not receive
the PwC mail survey, but did receive a telephone call
from a PwC representative on or about January 11 or
12, 2001. He responded to their request for financial
information on January 23, 2001.

11. Plaintiff Leo Zentner, 9602 Alexander Road,
Shepherd, Montana, 59079, is a cattle producer as
defined by the Act. He is a resident of Montana. Mr.
Zentner received a telephone call from PwC on January
4th or 5th, 2001. He then received a PwC mail survey
on approximately January 12, 2001. He sent the
requested financial information on January 16, 2001.

12. Plaintiff Livestock Marketing Association, 7509
Tiffany Springs Parkway, Kansas City, MO 64153-2315,
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is a trade association representing livestock marketing
businesses, which was established in 1947 as the
National Livestock Auction Association. It is incorpo-
rated as a not-for-profit organization in the State of
Missouri, and its members are persons engaged in
operating livestock markets, who regularly engage in
the purchase of cattle. The Livestock Marketing Asso-
ciation currently represents more than 800 livestock
marketing businesses in the United States, including
auction markets, commission firms, dealers, and order
buyers. Approximately 90 percent of LMA members
are market operator and dealers who also have cattle
production operations and therefore are subject to and
pay as well as collect the mandatory beef checkoff
assessments.

13. Plaintiff Western Organization of Resource
Councils (“WORC”), 2401 Montana Avenue, #301;
Billings, Montana 59101, is an association of grassroots
organizations which, in turn, are composed of affiliated
citizens’ groups based in 42 communities throughout
the region. Members of WORC include the Dakota
Resource Council (North Dakota), Dakota Rural Action
(South Dakota), the Idaho Rural Council (Idaho), the
Northern Plains Resource Council (Montana), the
Powder River Basin Resource Council (Wyoming) and
the Western Colorado Congress (Colorado). The
members of these groups are farmers, ranchers, small
business and working people who seek to protect
natural resources, family farms, and rural communities,
including cattle producers who are subject to and pay
the mandatory beef checkoff assessments.

14. The United States Department of Agriculture,
Defendant, is an agency of the United States gov-
ernment.
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15. Defendant Ann Veneman is the Secretary of
Agriculture (the Secretary), and is sued in her official
capacity. The Secretary is charged with administering
the Beef Promotion and Research (the “Act” or the
“Beef Promotion Aect”), 7 U.S.C. §§ 2901-11, which
establishes beef promotion program, funded through
per-head assessments on Cattle producers and which
gives cattle producers who are subject to the Act the
right to request that the Secretary hold a referendum
in order to determine where the program should be
continued.

16. Defendant Cattlemen’s Beef Promotion and
Research Board (herein, and popularly, referred to as
the “Cattlemen’s Beef Board”) is an organization
authorized pursuant to the Beef Promotion and Re-
search Act, 7 U.S.C. § 2904(1), and created pursuant to
the Beef Promotion and Research Order. It is com-
posed of cattle producers and importers, who are ap-
pointed by the Secretary and charged with admini-
stering the Beef Promotion and Research Order at the
federal level.

BACKGROUND
Statutory and Regulatory Scheme

17. The Beef Promotion and Research Act, 7 U.S.C.
§§ 2901-11, originally enacted in 1976, is intended to
strengthen the beef industry’s position in the market-

place through a coordinated program of promotion and
research. 7 U.S.C. §§ 2901(b).

18. The Beef Promotion and Research Program is
funded by mandatory producer contributions. Cur-
rently, there are a number of other producer funded
promotion and research programs for agricultural
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commodities, identical in many of their functional
respects to the Beef Promotion Act.

19. The Beef Promotion Act directs the Secretary of
Agriculture to promulgate a Beef Promotion and
Research order to be financed through one dollar per
head assessments and which must be paid by all cattle
producers and importers. 7 U.S.C. § 2904(8)(C). Each
person receiving a payment from a producer is
designated a “collecting person” 7 C.F.R. § 1260.311(a),
and is required to remit the assessments either to a
qualified State beef council or directly to the Cattle-
men’s Beef Board. 7 U.S.C. § 2904(8)(A); 7 C.F.R.
§§ 1260.172(a)(5), 1260.311(a), 1260.312(c).

20. The Beef Promotion and Research Act provides
for the formation of a Cattlemen’s Beef Board (CBB),
which is a large committee of competitors of the indivi-
dual plaintiffs. Members of the CBB are nominated by
state cattle associations. The CBB has 110 members,
consisting jointly of both domestic cattle producers and
importers of foreign beef and cattle.

21. The CBB is a non-governmental entity which
purports and holds itself out to be an entity repre-
sentative of one segment of the population with certain
common interests, namely cattle producers.

22. Members of the CBB and the Operating Com-
mittee are not government officials, but rather, indivi-
duals from the private sector.

23. The pool of nominees from which CBB members
are selected are determined by private beef industry
organizations from various states.

24. The private beef industry organizations eligible
to participate in CBB nominations are those that “have
a history of stability and permanency,” and whose “pri-
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mary or overriding purpose is to promote the economic
welfare of cattle producers.” 7 U.S.C. § 2905(b)(3) &
).

25. Plans and projects “of promotion and advertis-
ing, research, consumer information, and industry
information . . . paid for with assessments collected
by the Board” are developed by the Beef Promotion
Operating Committee (BPOC), composed of 10 mem-
bers elected by the CBB from its own membership and
“10 producers elected by a federation that includes
as members the qualified State beef councils.” That
“federation” is the Checkoff Division of NCBA.
7 U.S.C. 2904(4)(A).

26. The Cattlemen’s Beef Board and the Beef Pro-
motion Operating Committee, including all of their
activities pursuant to the Beef Promotion and Research
Act and all of their staff, are funded entirely by man-
datory assessments and involve no appropriated gov-
ernment funds.

27. The National Cattlemen’s Beef Association
(NCBA), a private trade association, enjoys a virtual
monopoly of the CBB’s contracts “for implementing and
carrying out the activities authorized by the [Act.] . . .
including . . . programs of promotion, research,
consumer information and industry information.”
7 U.S.C. § 2904(6). The CBB and NCBA operate in
close conjunction with one another, are housed in the
same building, and host virtually seamless interlocking
Internet websites.

28. Funds for the promotion and advertising pro-
grams developed by the CBB, BOC, and NCBA are
generated by levying a mandatory, one dollar per head
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assessment on every sale of cattle in the United States.
7 U.S.C. § 2904(8)(C).

29. Under the terms of the Act, the first twenty-two
months after an Order is, in effect, a “trial period.”
Within that 22-month period, the Secretary is required
to conduct a referendum among persons who were
producers and importers during the trial period to
determine whether the persons subject to the Order
felt that it should continue in effect. 7 U.S.C. § 2906(a).

30. The Secretary issued an Order on July 18, 1986,
51 Fed. Reg. 26132; the required referendum was con-
ducted on May 10, 1988; the Order was approved and
assessments subsequently became mandatory.

31. The only way that the Order may now by
suspended or terminated is by a new referendum “on
the request of a representative group comprising ten
per centum or more” of the cattle producers subject to
the order. 7 U.S.C. § 2906(Db).

32. Amendments to the Act in 1985 deleted the
Secretary’s previously existing unilateral powers either
to terminate the Order or to call a referendum on his or
her own initiative.

33. Amendments to the Act in 1985 deleted and
repealed the separability provision, which had provided
that if any provision or application of the Act to any
person or circumstance where held invalid, the validity
of the remainder of the Act would not be affected
thereby.

34. The Beef Promotion and Research Act deals only
with the advertising, promotion, and research of beef.
The Act does not regulate the beef industry, nor does it
purport to regulate the beef industry. The Act does not
regulate price, size, pack, maturity, production levels,
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quotas, reserves, or any other matters designed to
restrict competition and/or stabilize markets or prices.
Rather, the Beef Promotion and Research Act exists
only for the purpose of compelling producers who sell
cattle to fund the advertising and promotional activities
of the CBB of generic beef.

35. The cattle production industry is a free market
industry governed by supply and demand.

36. Most monies raised by the assessments under
the Beef Promotion and Research Act are spent for
generic advertising and generic promotion.

Factual Backeround

37. Cattle are produced throughout the United
States. USDA has estimated that approximately 1.07
million of the 1.9 million Americans engaged in the
agricultural industry produce cattle. The cattle
industry is the single largest sector of the agricultural
industry, generating approximately $30 billion annually
for the United States economy.

38. United States beef cattle are generally raised
and grazed on ranches and finished to market weight on
mixed grain rations in feedlots.

39. Cattle which have been fed mixed rations and
feed grains represent the largest sector of cattle pro-
duction and slaughter in the United States. Ranchers
raising grain-fed cattle typically sell their feeder calves
to feedlots and their mature cows and bulls to slaughter
plants through auction markets and by private treaty
sales. Grain-fed cattle are typically slaughtered and
their meat sold as fresh subprimals, such as rounds,
chucks, and loins to retailers, where it is sold to
consumers as roasts and steaks very often with grades
of USDA prime, USDA choice, and USDA select.
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40. Cattle for slaughter are also produced as a
“byproduct” by dairy farmers. Dairy producers will
typically “cull” their herds of these cattle, both to
reduce production when milk prices are low and to
remove older cows from milk production. In addition,
many of the offspring of milk cows are sold. These “cull
cows” are typically marketed through auction marketed
through auction markets to cow slaughter plants. Beef
from on-grain-fed cattle, such as cattle produced as
byproducts of dairy production, is generally less tender,
and therefore better suited for making ground beef and
further processed beef products.

41. A significant amount of beef sold in the United
States is imported, rather than originating from fed
cattle raised, sold, and processed in the United States.
Much of this imported beef comes from cattle which are
grass-fed and not grain-fed, and comes from herds and
breeds which produce a substantially lesser quality of
beef than United States cattle.

42. The individual plaintiffs, the large majority of
members of LMA, and the large majority of members of
the member organizations of WORC are United States
ranchers and cattle producers, primarily with cow-calf
operations, who raise calves to a weight where they are
sold through auction markets to either stockers or
feeders. They produce United States, grain-fed cattle,
to be sold as United States beef.

43. The individual plaintiffs, the large majority of
members of LMA, and the large majority of members of
the member organizations of WORC are cattle pro-
ducers who are subject to the mandatory assessments
of the Beef Promotion and Research Act and who have
paid the mandatory one-dollar per head beef checkoff
assessment for all of the cattle that they have sold since
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the inception of the Act. The members of the LMA also
collect these assessments at their livestock auctions, at
which cattle producers sell their cattle.

44. In the 15 years since the enactment of the 1985
amendments to the Beef Promotion and Research Act,
more than $1 billion has been expended from assess-
ments on cattle producers, but beef demand has
decreased overall.

45. In the 15 years since the enactment of the 1985
amendments to the Beef Promotion and Research Act,
the gap between cattle prices received by cattle pro-
ducers and retail beef prices has widened at an acceler-
ated rate. The cattle producer’s share of the beef retail
dollar has fallen from approximately 70 percent in the
1970s to below 50 percent in 1996.

46. Beef packers, beef processors, beef marketers,
beef wholesalers, and beef retailers are not subject to
the mandatory assessments of the Beef Promotion and
Research Act, even though they are in the best position
to directly profit or gain advantage from any alleged
benefits of the promotion advertising, and other
activities funded by the mandatory assessments on
cattle products.

47. Most, if not all, of the promotional programs
supported by the mandatory beef checkoff assessments
are “generic,” in the sense that they do not recognize
the distinguishing characteristics and qualitative differ-
ences between United States and imported beef, or
grain-fed and non-grain-fed beef.

48. The generic promotion and advertising programs
of the Beef Promotion and Research Order have had no
discernable effect on the consumption of beef in the
United States.
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49. During 1997 and 1998, livestock markets found
themselves deducting assessments from prices which
were already not sufficient to cover producer costs.
Producers expressed extraordinary frustration regard-
ing these assessments at livestock markets.

50. As a service to their customer-cattlemen, LMA
and its members decided to initiate a petition drive to
obtain a referendum on continuation of the program.
LMA undertook this action to provide producers
throughout the United States with an opportunity to
have input into the decision as to whether the program
should be continued, terminated or revised.

51. Beginning in 1997, LMA members directed the
association to explore the appropriate procedures for
submitting petitions seeking a referendum. In 1997 and
early 1998 LMA made inquiries to the Secretary
concerning the petition process for a beef referendum.
In March, 1998, USDA provided LMA with a list of
current requirements and sample language for the
petition, which LMA adopted in its entirety. USDA
further stated that the petition must contain a signa-
ture, the date of each signature, the printed name of the
signer, the signer’s company name (if applicable), the
signer’s full address, and the signer’s telephone num-
ber.

52. In April 1998, USDA further advised LMA that
initiation of a referendum would require: (1) the verifi-
cation of 116,791 valid signatures; (2) the determination
that the persons who signed the petition are “a repre-
sentative group of cattle producers,” and (3) a decision
by the Secretary to conduct the requested referendum.

53. LMA began collecting petition signatures in
July, 1998. LMA and its members were supported in
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this effort by other organizations including the National
Farmers Union and the Western Organization of
Resource Councils. The petition drive lasted until
September 31, 1999, and LMA -collected, in total,
145,045 signatures, all of which were submitted to the
Secretary on November 12, 1999. Because USDA
specified that the necessary number of signatures
would have to be collected within a single continuous
12-month period, LMA designated 125,788 signatures
collected in the period between September 1, 1998 and
August 31, 1999 as being from the qualifying twelve-
month period.

54. By the time LMA submitted the petitions, the
total number of cattlemen in the country had declined
by approximately eight percent so that ultimately only
107,883 signatures were required, to meet the qualify-
ing 10 percent requirement.

55. Support for the referendum was particularly
strong in South Dakota. Of the 18,700 beef and dairy
producers in the state, 8,545, or more than 45 percent,
signed petitions seeking a referendum.

56. Beginning in mid-1998, the Cattlemen’s Beef
Board and its principal contractor, the National Cattle-
men’s Beef Association, initiated a vastly expanded
program of “producer communications.” These commu-
nications were clearly designed to persuade producers
against signing petitions and to promote a “no” vote on
any referendum.

57. Both LMA and WORC wrote to USDA in April,
1999, protesting “producer communications” expendi-
tures, which had increased from $850,000 in Fiscal Year
1996 and $653,591 in Fiscal Year 1997 to $3,748,604 in
Fiscal Year 1998, $1,135,000 in Fiscal Year 1999 and
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$3,295,073 in Fiscal Year 2000. Including the budget of
$1,870,000 for FY 2001, which is just beginning, the
Cattlemen’s Beef Board has thus allocated a total of
$10,048,677 for producer communications since 1998.

58. These “producer communications” funds have
been directed to promoting the program back to the
producers who pay the mandatory $1 per head checkoff.

59. The petitions submitted by LMA were already in
a Microsoft database format when they were provided
to USDA on November 12, 1999. USDA did not pro-
ceed to review the database until April, 2000, and it was
not completed until September, 2000. Thus, almost ten
months elapsed before the agency completed even its
first step in verifying signatures and producer status.

60. Although cattle producers have been making
mandatory check-off contributions since 1986, USDA
apparently does not have any way of identifying the
cattlemen who have contributed to the program.
USDA contracted with a private accounting firm, Price-
waterhouseCoopers, to contact a statistical sample of
beef petition signers by mail to confirm individual
signatures and obtain sales documents, with a contract
completion date of mid-January, 2001. Pricewater-
houseCoopers sent survey forms to referendum peti-
tioners, asking for this information. The forms sent did
not bear a control number assigned by the Office of
Management and Budget.

61. In 1997 and 1998, when LMA representatives
met and exchanged correspondence with USDA offi-
cials about the information that would be provided by
each petitioner, they were never told, then or later,
that individual petitioners would need to provide per-
sonal sales documents at all, nor that these sales
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documents would have to be from exactly the same
time period as that set for signing petitions.

62. On February 5, 2001, PricewaterhouseCoopers
issued a report concluding that there were not suffi-
cient valid signatures to trigger a referendum, upon
which the USDA has relied in denying a referendum.

63. The Plaintiffs have suffered past injury and
harm, and face the threat of ongoing and future injury
and harm as the result of the actions of the Defendants.

Legal and Procedural Background

64. Plaintiffs initially filed their complaint seeking
declaratory and injunctive relief.

65. Plaintiffs previously sought and obtained a pre-
liminary injunction against certain producer communi-
cations funded by mandatory assessments under the
Beef Promotion and Research Order.

66. The United States Supreme Court subsequently
released its decision in United States v. United Foods,
Inc., 121 S. Ct. 2334 (2001) which held that the assess-
ments under the Mushroom Promotion, Research, and
Consumer Information Act of 1990, 7 U.S.C. § 6101 et
seq. violated the First Amendment to the United States
Constitution.

67. At the oral argument before the United States
Supreme Court, the Assistant to the Solicitor General,
Barbara McDowell, Esq., asserted that the beef pro-
gram “is very much like the mushroom program.”

68. The Court then invited the parties to address
the impact of the United Foods decision on the present
case.
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69. The parties responded to the Court in a joint
statement informing the Court that “The parties are in
agreement that the issue regarding the constitu-
tionality of the beef checkoff program called into
question by the Supreme Court’s recent decision in
United Foods needs to be resolved prior to proceeding
with Plaintiffs’ claims related to the LMA’s petition
drive and the validation process conducted by USDA
and PwC.”

70. The Plaintiffs were then granted permission to
file this amended complaint.

71. The present case is governed by the United
Foods decision.

72. The mandated assessments under the Beef Pro-
motion and Research Act are not ancillary to a more
comprehensive program restricting marketing auton-
omy. To the contrary, the advertising and promotion of
beef, far from being ancillary, is the principal object of
the regulatory scheme.

73. Unlike California tree fruits, the beef industry is
identical to the mushroom industry in that beef is not
marketed under detailed marketing orders that have
displaced competition to such an extent that they had
an antitrust exemption.

74. The beef industry is characterized by a free
market and the aggregate consequences of independent
competitive choices of cattle producers, and is not
characterized by collective action in any sense.

75. Cattle producers are not bound together and
required by statute to market their products according
to cooperative rules. Their freedom to market inde-
pendently is not constrained by any regulatory scheme
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and they are not part of any broader collective enter-
prise.

76. Almost all of the funds collected under the Beef
Promotion and Research Order are used for generic
advertising and promotion.

77. Beyond the collection and disbursement of ad-
vertising and promotion funds, there are no marketing
orders regulating beef production and sales, no
exemption from antitrust laws, and nothing preventing
individual producers from making their own marketing
decisions.

78. Cattle producers are not forced to associate as a
group that makes cooperative marketing decisions.

79. Cattle production is unregulated, except for the
enforcement of mandatory assessments used for beef
promotion and research.

80. The cattle production industry has not been
collectivized, exempted from antitrust laws, subjected
to a uniform price, or otherwise subsidized through
price supports or restrictions on supply.

81. The Beef Promotion and Research Act does not
require group marketing action among cattle pro-
ducers, save to generate the very speech to which the
plaintiffs object through advertising and promotion
funded by the mandatory assessments.

FIRST CAUSE OF ACTION

82. The Plaintiffs reiterate and incorporate by refer-
ence paragraphs 1-81 hereof.

83. The USDA Defendants’ delays in handling Plain-
tiffs’ petitions constitute unreasonable delay, in vio-
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lation of sections 555 and 706(2) of the Administrative
Procedure Act.

SECOND CAUSE OF ACTION

84. The plaintiffs reiterate and incorporate by refer-
ence paragraphs 1-83 hereof.

85. The Secretary’s “validation” program is seri-
ously flawed and denied Plaintiffs their rights to due
process and equal protection of the law.

THIRD CAUSE OF ACTION

86. The plaintiffs reiterate and incorporate by refer-
ence paragraphs 1-85 hereof.

87. The Cattlemen’s Beef Board’s producer commu-
nications activities violate both the Beef Promotion and
Research Act and the First Amendment by using
checkoff funds for “producer communications” to dis-
seminate public relations and political messages, in-
cluding anti-referendum messages supporting the beef
checkoff.

FOURTH CAUSE OF ACTION

88. The plaintiffs reiterate and incorporate refer-
ence paragraphs 1-87 hereof.

89. The deletion of extensive portions of the Beef
Promotion and Research Act, when it was amended in
1985, eliminated the Secretary’s ability to terminate the
Order on his own initiative or to call a referendum on
his own initiative, and eliminated the presumption that
the Secretary would call a referendum in response to a
petition from ten percent of the producers. The result
of these changes was to cause an unconstitutional
delegation of legislative authority to the Cattlemen’s
Beef Board.
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FIFTH CAUSE OF ACTION

90. The plaintiffs reiterate and incorporate by refer-
ence paragraphs 1-89 hereof.

91. The termination and referendum provisions of
the Beef Promotion Act provide far less protection
against the continuation of an abusive and/or ineffective
progra<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>